STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DAVI D L. MOTES,
Petitioner,
Case No. 01-3170

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

A final hearing was conducted in this case on April 3,
2002, in Tal |l ahassee, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the D vision of Adm nistrative
Hear i ngs.

APPEARANCES

For Petitioner: No Appearance

For Respondent: John R Perry, Esquire
Department of Children and
Fam |y Services
2639 North Monroe Street, Suite 252A
Tal | ahassee, Florida 32399-2949

STATEMENT OF THE | SSUE

The issue is whether Respondent should revoke Petitioner's

license to operate a foster care hone.



PRELI M NARY STATEMENT

By letter dated June 19, 2001, Respondent Departnent of
Children and Fam |y Services (Respondent) advised Petitioner
David L. Motes (Petitioner) that Respondent intended to revoke
Petitioner's license to operate a foster hone in Leon County,
Florida. The letter alleged that Petitioner had viol ated
Sections 409.175(8)(b)1. and 409.175(8)(b)2., Florida Statutes;
and Rul es 65G 13.010(1)(b)1.a., 65C-13.010(1) (b)1.b.,
65C 13. 010(1) (b)5.a., 65C-13.010(1)(c)1., 65C-13.010(1)(b)5. m,
Fl ori da Adm ni strative Code.

Petitioner filed a Petition for Adm nistrative Hearing with
Respondent on July 19, 2001. Respondent referred this request
to the Division of Adm nistrative Hearings on August 14, 2001.

The parties filed a response to the Initial Oder on
August 20, 2001. A Notice of Hearing scheduled the case for
hearing on October 29, 2001.

In a letter dated Cctober 3, 2001, Petitioner indicated
that a formal hearing m ght not be necessary. 1In a tel ephone
conference on Cctober 11, 2001, the parties di scussed whet her
further adm nistrative proceedings were required. At the
concl usi on of the conference, the undersigned directed the
parties to file a joint status report on or before Cctober 18,

2001.



By letter dated Cctober 19, 2001, Petitioner asserted that
Respondent had not contacted himas agreed during the tel ephone
conference. Respondent filed a response to this letter on
Oct ober 23, 2001

On COct ober 22, 2001, Respondent filed a Response to Order
of Prehearing Instructions.

On Cct ober 26, 2001, Respondent filed an Enmergency Motion
to Reschedul e Hearing. Petitioner filed a response in
opposition to this notion that sanme day. The undersigned
i mredi ately issued an Order Granting Continuance.

Petitioner filed a |etter dated Novenmber 21, 2001, advi sing
that he woul d not be available for hearing until April 2002.
According to Petitioner, he had plans to be out of town until
March 10, 2002.

On Novenber 28, 2001, the undersigned i ssued a second
Notice of Hearing. The second notice schedul ed the hearing for
April 3, 2002.

Petitioner did not make an appearance at the hearing.
Respondent presented the testinony of five witnesses and offered
two exhibits, which were accepted as evi dence.

A transcript of the proceeding was not filed with the
Division of Admnistrative Hearings. Respondent filed its

Proposed Reconmended Order on April 12, 2002.



FI NDI NGS OF FACT

1. At all tinmes material to this proceeding, Petitioner
was |icensed as a therapeutic foster parent. Respondent issued
this license to Petitioner through the Devereux Foundati on,
whi ch operates and naintains a network of foster hones to serve
dependent children in Respondent's cust ody.

2. Respondent places children in therapeutic foster when
t hey have been exposed to a severe degree of physical,
enotional, and/or sexual abuse, as well as extrene negl ect
and/ or abandonnent. Such children require special care and
cannot be disciplined like children in a stable nuclear famly.
Therapeutic foster parents should never spank or use other
physi cal nethods of punishnment or behavi or managenment on these
chil dren.

3. Many therapeutic foster children have acute and
unresol ved i ssues with control and authority. |In such cases,
attenpts by authority figures to assert rigid control over the
children will likely provoke enotionally charged oppositional
reactions by the children. This is especially true when the
chil dren have not developed a relationship with the authority
figures. The likelihood that such oppositional reactions wll
occur is nmuch greater when authority figures attenpt to inpose

their will on the children with the use of physical force.



4. Children in foster care experience great difficulty in
| earning to trust others. The inability to trust others is
rei nforced when a near -stranger nmakes denmands on therapeutic
foster children, then uses physical force to conpel subm ssion

5. Children fromdysfunctional famlies often experience
violence in the hones of their natural parents. The children
| earn at an early age to respond with violence to stressful
situations. The use of physical force on foster children thus
generates a real and severe risk of physical injury to the
foster children, the foster parents, and innocent bystanders.

6. One purpose of therapeutic foster care is to help
children learn that violent behavior is not acceptable. Wen
foster parents use physical force to conpel obedi ence, they
reinforce the |l essons learned in the homes of their natural
parents at the expense of the | essons the foster care program
attenpts to teach

7. Therapeutic foster parents undergo special training
before they becone |icensed. The Mddel Approach to Parenting
and Partnership (MAPP) training that all foster parents receive
pl aces speci al enphasis on the enotional fragility of children
in foster care and the consequent need to avoid confrontation
with foster children. In other words, MAPP training teaches
foster parents not to engage in power struggles with their

char ges.



8. MAPP training enphasizes the use of positive discipline
for the inevitable situations in which foster children test the
boundaries set by the foster parents. These nethods i nclude
rei nforci ng acceptabl e behavi or, verbal disapproval, |oss of
privileges, and redirection. Any formof verbal abuse or
physical force is strictly prohibited.

9. Petitioner received all of the training described
above.

10. In March 2001, a sibling group of two sisters (S.M1
and S.M2) and a brother (D.M) were living in a therapeutic
foster honme operated by Brad and Sharon Carraway through the
Dever eux Foundation. M. and Ms. Carraway were |icensed
t herapeutic foster parents.

11. Respondent and the Devereux Foundation have a policy
that allows for substitute foster care when therapeutic foster
parents need sonme tine away fromtheir foster children. |In that
case, Devereux arranges for another |licensed therapeutic foster
home in its network to care for the foster children for a period
of time, usually a weekend. This arrangenent is known as
respite foster care.

12. During March 2001, the Carraways needed a weekend away
fromtheir foster children to take care of sone fam |y business.
At that tinme, Loretta Kelly was the foster care program nmanager

for Devereux in the North Florida area. M. Kelly made



arrangenents for Petitioner and his wife to take the children
during the weekend of March 23-25, 2001.

13. The children arrived in Petitioner's honme late in the
afternoon of Friday, March 23, 2001. As SSM1 and S M2 settled
into their room Petitioner advised themthat supper woul d be
served in five mnutes. S. M1 then announced that she was not
hungry and woul d not be going to supper. Petitioner replied
that S.M1 could either go to the table for supper or he would
be back in five m nutes and nake her go to the table.

14. Five mnutes later, Petitioner returned to the
bedroom He told S.M1, who was sitting on the bed, to cone in
to supper. Wien S.M 1 refused again, Petitioner grabbed S.M 1
by the wists and tried to drag her into the dining room A
struggle ensued with S M1 yelling for Petitioner to | et go.
During the struggle, SSM1 s wist watch broke, | eaving
scratches on her arm

15. S.M2 was in the hall. Hearing her sister call for
help, SM2raninto help SM1. S M2 pushed Petitioner away
fromher sister. Petitioner then grabbed S.M2 by the wists
and struggled with her for over a mnute. During the struggle,
S M2 slid down to a sitting position with her back against the
wall. S.M2 then used her feet in an attenpt to break free from
Petitioner. The struggle left S M2 with a scar froma scratch

she recei ved on her arm



16. Petitioner finally gave up and called the girls'
t herapist, Lori Farkas, to conplain about the situation. S. M2
heard Petitioner state that he wanted the girls out of his hone.

17. The incident was reported to Respondent.
Subsequent |y, Respondent comrenced a child protective
investigation into the allegations; the investigation was stil
open on April 20, 2001.

18. Petitioner becane angry when he | earned what the
children told Respondent's investigators. He tel ephoned
Ms. Kelly on the afternoon of April 20, 2001. He accused the
children of lying and asserted that they should be punished. He
threatened to file battery charges agai nst the children and have
themarrested if they did not change their story and "tell the
truth.”

19. Next, Petitioner tel ephoned Ms. Carraway. He told
Ms. Carraway that she ought to be teaching the girls norals and
honesty. He accused the girls of lying. Petitioner inforned
Ms. Carraway that he was going to consult an attorney and have
the girls arrested at school for assault and battery.
Petitioner told Ms. Carraway that he would be nore believable in
[ight of the children's background.

200 S.M1 was with Ms. Carraway during Petitioner's
tel ephone call. M. Carraway and S.M1 wote notes to each

ot her regarding Petitioner's coments during the tel ephone call.



Both girls were apprehensive for sone tine after this tel ephone
call about the possibility of being arrested.

21. Ms. Carraway called Ms. Kelly imedi ately after
talking to Petitioner. M. Kelly then called Petitioner to
instruct himnot to make any further calls to the Carraway hone.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.

23. Section 409.175(2)(f), Florida Statutes, defines the
termlicense as foll ows:

(f) "License" neans "license" as defined
ins. 120.52(9). A license under the
section is issued to a famly foster hone or
other facility and is not a professional
Iicense of any individual. Receipt of a
license under this section shall not create
a property right in the recipient. A
|icense under this act is a public trust and
a privilege, and is not an entitlenent.

This privilege nmust guide the finder of fact
or trier of law at any admi nistrative
proceedi ng or court action initiated by the
depart nent.

24. Section 409.175(8)(b), Florida Statutes, provides as
fol | ows:

(b) Any of the follow ng actions by a
[foster] home or agency or its personnel is
a ground for denial, suspension, or
revocation of a license:

1. An intentional or negligent act
materially affecting the health or safety of
children in the hone or agency.



2. Aviolation of the provisions of this
section or of licensing rules promul gated
pursuant to this section.

25. Rule 65G 13.010(1)(b), Florida Adm nistrative Code,
provides as follows in relevant part:

(b) Famly Care Activities.

1. Daily living tasks.

a. The substitute care parents are
expected to provide structure and daily
activities designed to pronote the
i ndi vi dual physical, social, intellectual,
spiritual, and enotional devel opnent of the
children in their hone.

b. The substitute parents shoul d assi st
the children in perform ng tasks and
devel oping skills which will pronote their
i ndependence and the ability to care for
t hensel ves.

5. Discipline.

a. The substitute care parents nust
di scipline children with kindness,
consi stency, and understanding, and with the
pur pose of hel ping the child devel op
responsibility with self-control.

* % *

Cc. Substitute care parents should use
positive nethods of discipline, including
the foll ow ng:

(1) Rei nf or ci ng accept abl e behavi or.

(I'1) Verbal disappointnment of the child's
behavi or.

(I'1'1) Loss of privileges.

(1'V) Gounding, restricting the child to
t he house or yard, or sending the child out
of the roomand away fromthe famly
activity; and

(V) Redirecting the child s activity,
for exanple, if achild is playing with a

10



sharp object take the object away, and
replace it with a safe toy.

d. The substitute care parents nust not
allow children in care to be subjected to
ver bal abuse, derogatory remarks about
t hensel ves and fam |y nenbers or threats of
removal fromthe hone.

* * %

m The substitute nust not threaten a
child with renoval or with a report to
authorities as punishnent for behavior.
Threatening the child with renoval plays
into the child s conviction that they are
dooned to a series of placenents and
rejections. The counselor's first task is
to identify the child s specific behaviors
whi ch are causing the substitute parent to
request the child' s renoval. Once probl ens
are identified the counselor along with the
substitute parents and child assess ways to
correct the problem |If problens are not
corrected and the substitute famly
continues to request renoval, a conference
shoul d be held by the counselor with the
substitute famly and child to discuss the
possibility of renoval and repl acenent.

I nvol ving the child in the planning may help
himfeel he has some control of his life.

26. Petitioner's actions exposed S M1 and S M2 to
physi cal danger when he attenpted to physically control their
behavior. In fact, his actions resulted in actual physical
injury to both girls.

27. Petitioner's westling match wwth the children failed
to teach themthat violence in the hone is unacceptabl e.

I nstead, the children | earned the wong nessage: that violence

11



is an appropriate nmethod of dealing with conflict. They also
| earned not to trust people in authority.

28. Petitioner's use of force against the children
vi ol ated Sections 409.175(8)(b)1. and 409.175(8)(b)2., Florida
Statutes; and Rules 65C-13.010(1)(b)1.a., 65C-13.010(1)(b)1.b.
65C 13.010(1)(b)5.a., and 65G 13.010(1)(b)5.c., Florida
Adm ni strative Code. His actions constitute grounds for
revocation under Section 409.175(8)(b), Florida Statutes.

29. After the struggle, one of the girls heard Petitioner
state that he wanted them out of his honme. Later they were
aware of Petitioner's threats to have themarrested if they did
not change their story. Petitioner's threats violate Section
409.175(8)(b)2., Florida Statutes, and Rul e 65C-
13.010(1)(b)5.m, Florida Adm nistrative Code, and constitute
grounds to revoke Petitioner's therapeutic foster |icense.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That Respondent enter a final order revoking Petitioner's

t herapeutic foster |icense.
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DONE AND ENTERED t his 22nd day of April, 2002, in

Tal | ahassee, Leon County,

Fl ori da.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the
D vision of Adm nistrative Hearings
this 22nd day of April, 2002.

COPI ES FURNI SHED,

David L. Mdtes
2023 Duneagl e Lane
Tal | ahassee, Florida 32311

John R Perry, Esquire
Departnent of Children and
Fam |y Services
2639 North Monroe Street, Suite 252A
Tal | ahassee, Florida 32399-2949

Peggy Sanford, Agency Cerk
Department of Children and
Fam |y Services
1317 W newood Boul evard
Bui I ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204
Tal | ahassee, Florida 32399-0700
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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